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RECENT IMPORTANT DECISIONS 423 

Injunction — Suspension of Operative Force Pending Appeal. — An 
order granting an injunction concluded with the following words: "The 
injunction will not be in effect until the expiration of 30 days from the filing 
of this order, and will then be in effect if no appeal is then perfected to the 
supreme court." An appeal from this order was perfected within the thirty 
days and a motion was then made to dismiss the appeal on the ground that 
there was no injunction nor final order from which an appeal would lie: 
Held, that the order "never had any force or effect as a live order granting 
an injunction, because the right to an injunction never accrued under it," 
and the motion was sustained. Porter v. Speno et al. (1907), — Idaho — , 92 
Pac. Rep. 367. 

A dissenting opinion maintained that the decree should be construed as a 
whole, that its whole force and effect was to retain the parties in statu quo 
until a final decision on appeal, and that such an order as this lay within the 
discretion of the trial court. There seems to be no conflict among the Eng- 
lish and American authorities on this point, the cases all holding in accord 
with the dissenting opinion that, whenever it appears that suspending the 
operation of a decree pending an appeal will work justice to the parties, an 
order to that effect may be made. Mayor, etc., v. Wood (1843), 3 Hare 131, 
152; Scholey v. Central Railway of Venezuela (r866), 14 Week. Rep. 786; 
Walford v. Walford (1868), 19 L. T. (N. S.) 233; Forbush v. Bradford 
(1858), Fed. Cas. No. 4930; Ewing v. Pilley (1862), 43 Pa. (7 Wright) 384; 
Disbro v. Disbro (1869), 37 How. Prac. 147; Genet v. The President & D. & 
H. C. Co. (1889), 113 N. Y. 472; Pack v. Geoffroy (1892), 19 N. Y. Supp. 
583; Summons v. Gloversville (1901), 70 N. Y. Supp. 284; 22 Cyc. 970. 

Judgment — Conclusiveness — Matters Concluded. — S., claiming to have 
made a valid contract for purchase of land, and being in possession, brought 
an action in equity for specific performance of his contract ; H., plaintiff here- 
in, appeared and defended, denying the contract sued on, and also filed a 
cross-bill, asking that title to the land be quieted in him, and for judgment 
against S. for the value of the use, rents and profits of the land while in his 
possession. Upon trial in the district court the validity of S.'s contract was 
confirmed, a decree was entered for specific performance thereof, and H.'s 
cross-bill was dismissed. Upon appeal, the decree of the lower court was 
reversed (Smith v. Hogle, 116 Iowa 645, 88 N. W. 820), and when the case 
came up again in the district court a decree was entered therein against S. 
dismissing his petition, and for costs, but no mention was made of the cross- 
bill. H. now brings an action at law for rents and profits of the premises, 
and S., having died in the meantime, his administratrix appeared and an- 
swered, pleading the record in the former case as a prior adjudication. Held 
(Weaver, C.J., dissenting), that H., having filed his cross-bill and not hav- 
ing withdrawn the same before final decree, was barred from bringing a sub- 
sequent action for rents and profits, whether the lower court was in error or 
not in failing to render judgment for him upon the cross-bill in the suit for 
specific performance. Hogle et al. v. Smith (1907), — la. — , 113 N. W. 
Rep. SS6. 



